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____________________________________ 
      ) 
In re:      ) 
      ) 
ADELPHIA COMMUNICATIONS ) ) Case No. 02-41729 (REG) 
CORP, et al.,      ) 
      ) Jointly Administered 
  Debtors.   ) 
      ) 

 
 

REORGANIZED DEBTORS’ MOTION FOR ORDER  
APPROVING SETTLEMENT FUNDING AGREEMENT WITH  

D&O INSURERS AND OTHER D&O POLICY INSUREDS 
 
TO THE HONORABLE ROBERT E. GERBER 
UNITED STATES BANKRUPTCY JUDGE 

By this motion (the “Motion”), Reorganized Debtor Adelphia Communications 

Corporation (“Adelphia”) and its affiliated Reorganized Debtors (collectively, the “Reorganized 

Debtors”) hereby move the Court, pursuant to section 105(a) of title 11 of the United States 

Code, 11 U.S.C. §§ 101 et seq. (the “Bankruptcy Code”) and Rule 9019 of the Federal Rules of 
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Bankruptcy Procedure (the “Bankruptcy Rules”), for an order approving a settlement agreement 

(“the Opt-Out Settlement Funding Agreement”), a copy of which is attached hereto as Exhibit A, 

that Adelphia has made with the “Insurers” (Associated Electric & Gas Insurance Services 

Limited (“AEGIS”), Federal Insurance Company (“Federal”), and Greenwich Insurance 

Company (“Greenwich”)) that issued three directors and officers liability insurance policies with 

a total of $50 million in limits to Adelphia (“D&O Policies”), and with four individuals who are 

Insureds under the D&O Policies: Dennis P. Coyle, Leslie J. Gelber, Erland E. Kailbourne and 

Pete J. Metros (the “Independent Directors”). 

INTRODUCTION 

Adelphia seeks to enter into the Opt-Out Settlement Funding Agreement in order 

to implement an earlier settlement agreement approved by this Court on March 7, 2008 [Docket 

No. 14046] (the “Main Insurance Settlement Agreement”), a copy of which is attached hereto as 

Exhibit B.  At the same time that it approved the Main Insurance Settlement Agreement, the 

Court reviewed and approved two Additional Agreements addressing contingent liabilities that 

were submitted to the Court under seal (the “Additional Agreements”).  [Docket No. 14046].   

The Main Insurance Settlement Agreement required the Insurers to pay 

$32,703,242.36 in exchange for a release by Adelphia, the Adelphia Recovery Trust (the 

“Trust”), and the Individual Insureds from any further obligations of the Insurers pursuant to the 

D&O Policies.  It required that $14.5 million of the Settlement Amount be used to settle seven 

securities lawsuits, including a class action, as against the Independent Directors.  Amounts paid 

to settle those lawsuits on behalf of the Independent Directors, as well as continuing defense 

costs incurred by the Independent Directors, otherwise would have been paid by Adelphia 

pursuant to its continuing prepetition indemnity obligations as provided in Section 16.23(a) of 



 
 

- 3 - 

the Plan.1  Also, the Main Insurance Settlement Agreement released the Reorganized Debtors 

from their indemnification obligations to the Independent Directors pursuant to their corporate 

charters and by-laws, including those provided by Section 16.23(a) of the Plan, except for an 

obligation to pay certain litigation-related expenses in a total amount capped at $250,000.  

Finally, the Main Insurance Settlement Agreement resolved the lawsuit filed by the Insurers in 

the Eastern District of Pennsylvania seeking to rescind the D&O Policies or otherwise obtain a 

judicial declaration of no coverage ("Coverage Action”), relieving Adelphia of the financial and 

other burdens of proceeding with that litigation. 

Certain releases in the Main Insurance Settlement Agreement, including the 

release of the Reorganized Debtors’ Section 16.23 plan indemnification obligations, were to 

become effective upon the “Effective Date,” defined in the Main Insurance Settlement 

Agreement as “the date on which all court approval required to make the settlement agreements 

and releases resolving the seven Securities Actions as to the four Independent Directors . . . 

valid, binding, and effective have been obtained and are no longer subject to appeal.”  (Main 

Insurance Settlement Agreement, ¶ 1.20)  

In the three years since this Court approved the Main Insurance Settlement 

Agreement, the parties have run into an obstacle:  a number of plaintiffs opted out of the class 

and filed an additional lawsuit against the Independent Directors, and the value of the asserted 

opt-out claims exceed the amount in a threshold agreement reached pursuant to Rule 23 of the 

Federal Rules of Civil Procedure, between the Independent Directors and the plaintiffs in the 

securities class action.  

                                                 
1  First Modified Fifth Amended Joint Chapter 11 Plan for Adelphia Communications Corporation and 
Certain of Its Affiliated Debtors, as Confirmed on January 5, 2007, sec. 16.23(a).  A copy of section 16.23(a) is 
attached hereto as Exhibit C.  Section 16.23(a) provides that Adelphia’s continuing indemnity obligation will be 
reduced “dollar for dollar” by the amount of any insurance proceeds received by the Independent Directors after the 
Confirmation Date. 
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The consequence of opt-out claims having been made in excess of the Rule 23 

threshold amount is that the Independent Directors have the right to terminate the settlement in 

the securities class action.  If that happens, the Effective Date of the Main Insurance Settlement 

Agreement will not occur, and the parties will return to the status quo ante as of November 2007, 

pursuant to the terms of the Main Insurance Settlement Agreement. 

In order to ensure that the Effective Date of the Main Insurance Settlement 

Agreement occurs, the parties (with the assistance of the mediator charged with responsibility for 

settling the seven securities actions) have agreed to provide additional funds in order to settle the 

opt-out litigation that was filed against the Independent Directors.  The Opt-Out Settlement 

Funding Agreement provides that Adelphia will contribute $6,062,500 toward the settlement of 

the opt-out claims.  Simultaneously, the beneficiaries to the confidential Additional Agreements 

(the Insurers and the Independent Directors) will release their claims to certain funds and 

reserves established by Adelphia pursuant those Additional Agreements.  Federal and Greenwich 

will also contribute from their policies $175,000 toward the settlement between the Independent 

Directors and the opt-out claimants, and certain of the Independent Directors will pay $46,875 of 

their own funds to help fund the settlement. 

The proposed Opt-Out Settlement Funding Agreement is necessary in order to 

reach the Effective Date established in the Main Insurer Settlement Agreement.  Upon the 

Effective Date, Adelphia will realize all the benefit of the previously approved Main Insurance 

Settlement Agreement, as described in the motion to approve that settlement (Adelphia’s prior 

Motion to Approve Settlement is attached as Exhibit D).  Among other things, Adelphia’s 

obligations to indemnify its independent directors will be terminated, and Adelphia will be able 

to release approximately $19 million that it had previously set aside for prepetition indemnity 
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obligations according to Section 16.23 of the Plan.  Approval of the Opt-Out Settlement Funding 

Agreement is therefore beneficial to the estate. 

JURISDICTION AND VENUE 

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 1334, 

157(b)(2)(A), (M) and (O).  Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 

1409.  This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (O).  The statutory 

predicates for the requested relief are 11 U.S.C. §§ 105(a) and Bankruptcy Rule 9019. 

FACTUAL BACKGROUND 

2. On April 20, 2001, Adelphia, on behalf of itself and its subsidiaries, 

purchased a Directors and Officers Liability Insurance Policy from AEGIS, policy number 

D0999A1A00 (the “AEGIS Policy”).  The AEGIS Policy provides $25 million of insurance 

coverage for claims first made during the period December 31, 2000, to December 31, 2005.  

Adelphia also (on behalf of itself and its subsidiaries) bought two “excess” policies that together 

provide an additional $25 million of coverage for claims first made between December 31, 2000, 

and December 31, 2003: $15 million from Federal (policy number 8181-10-37) and $10 million 

from Greenwich (policy number ELU 82137-00) (all three Policies will be referred to 

collectively as the “D&O Policies”). 

3. The D&O Policies cover defense costs and indemnity obligations imposed 

by judgments or settlements in relation to claims made by third parties alleging damages arising 

out of “Wrongful Acts” by one or more Insureds.  The D&O Policies cover such costs and 

indemnity obligations incurred by individual officers and directors, whether Adelphia reimburses 

those costs and indemnity obligations (in which case the insurance benefits Adelphia) (so-called 

“Indemnification Coverage”) or Adelphia does not reimburse those costs and indemnity 

obligations due to insolvency (in which case the insurance benefits the individual officers and 

directors).  The D&O Policies also cover the Reorganized Debtors’ own defense costs and 

indemnity obligations imposed by judgments or settlements in relation to “Securities Claims” 

(so-called “Entity Coverage”). 
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4. The Independent Directors were named as defendants in the following 

private civil actions in which claimants seek to hold them liable for, among other things, alleged 

misconduct in the course of their serving as directors and/or officers of Reorganized Debtors or 

by reason of their being such directors and/or officers: In re Adelphia Commc’n Corp. Sec. & 

Deriv. Litig., No. 03 MD 1529 (LMM) (S.D.N.Y.); New York City Employees Ret. Sys. v. 

Rigas, et al., No. 02-CV-9804 (S.D.N.Y.); Los Angeles County Employees Ret. Ass’n v. Rigas, 

et al., No. 03-CV-5750 (S.D.N.Y.); Franklin Strategic Income Fund v. Rigas, et al., No. 03-CV-

5751 (S.D.N.Y.); Bent v. Rigas, et al., No. 03-CV-5793 (S.D.N.Y.); New Jersey Div. of Inv. v. 

Rigas, et al., No. 03-CV-7300 (S.D.N.Y.); and AIG DKR Soundshore Holdings, Ltd. v 

Kailbourne, et al., No. 117940/02 (N.Y. Sup. Ct.) (collectively, the “Securities Actions”). 

5. The Reorganized Debtors presented the Insurers with claims for more than 

$82.5 million under the D&O Policies, including:  (i) defense costs incurred by Adelphia, which 

Adelphia contends are covered by the D&O Policies’ Entity Coverage; and (ii) defense costs 

incurred by individual directors and officers, which the Reorganized Debtors paid pursuant to 

corporate indemnity obligations, and which Adelphia contends are covered by the D&O Policies’ 

Indemnification Coverage.  The Insurers have denied any obligation to cover these losses. 

6. In November 2007, Adelphia and the Trust entered into the Main 

Insurance Settlement Agreement with the Insurers and twelve Individual Insureds, including the 

Independent Directors.  The Main Insurance Settlement Agreement requires the Insurers to pay 

$32,703,242.36 (including the $13,272,744.76 already advanced to certain Individual Insureds) 

(“Settlement Amount”).  In return, Adelphia, the Trust, and the Individual Insureds agree to 

release the Insurers from any further obligations pursuant to the D&O Policies.  The insurance 

proceeds are to be allocated among the Individual Insureds in amounts specified in the Main 

Insurance Settlement Agreement, including $14.5 million to settle all seven Securities Actions on 

behalf of the Independent Directors.   

7. The Main Insurance Settlement Agreement also includes a significant 

reduction of Adelphia’s $27 million in prepetition indemnification obligations to the Independent 
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Directors, pursuant to Section 16.23(a) of the Plan.  However, the reduction in Adelphia’s 

obligations and the releases of the settling Insurers do not take place until the Effective Date is 

reached.  The Effective Date is defined in the Main Insurance Settlement Agreement as “the date 

on which all court approval required to make the settlement agreements and releases resolving 

the seven Securities Actions as to the four Independent Directors . . . valid, binding, and effective 

have been obtained and are no longer subject to appeal.”  (Main Insurance Settlement 

Agreement, ¶ 1.20) 

8. The Bankruptcy Court approved the Main Insurance Settlement 

Agreement and two Additional Agreements addressing contingent liabilities (submitted under 

seal) on March 7, 2008 [Docket No. 14046]. 

9. Settlements in the six individual Securities Actions have been signed.  The 

class action settlement in the seventh Securities Action, In re Adelphia Commc’n Corp. Sec. & 

Deriv. Litig., No. 03 MD 1529 (LMM) (S.D.N.Y.), must be approved by the Court after a 

fairness hearing, which will be scheduled in the near future. 

10. Pursuant to a Rule 23 threshold exclusion agreement that they separately 

entered into with the class plaintiffs, the Independent Directors have a right to terminate the class 

action settlement if the value of claims asserted by entities opting out of the proposed class 

action settlement exceed a certain threshold amount.  

11. In May 2010, a number of claimants filed notice that they were opting out 

of the proposed class action settlement.  Those claimants subsequently initiated litigation against 

the Independent Directors:  Accident Fund Insurance Company of America, et al. v. Dennis P. 

Coyle, et al., Civil Action No. 10-CV-4539 (S.D.N.Y.).  The value of the claims held by the opt-

out plaintiffs exceed the threshold amount set forth in the Independent Directors’ Rule 23 

threshold exclusion agreement.  As a consequence, the Independent Directors presently have a 

right to terminate the class action settlement. 
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THE OPT-OUT SETTLEMENT FUNDING AGREEMENT 

12. The Opt-Out Settlement Funding Agreement between Adelphia, the 

Independent Directors, and the Insurers provides funding for a settlement between the 

Independent Directors and the opt-out plaintiffs that resolves the opt-out litigation and removes 

the final obstacle to settlement of the securities class action.  Settlement of the securities class 

action in turn would bring about the Effective Date in the Main Insurance Settlement Agreement. 

13. The Opt-Out Settlement Funding Agreement’s pertinent terms include: 

 
a. Adelphia is to pay $6,0625,000 to the opt-out plaintiffs. 

 
b. The Independent Directors release their right to terminate the 

class action settlement. 
 

c. The Independent Directors release certain contingent rights 
pursuant to one of the Additional Agreement previously filed 
under seal with the Court, and agree that Adelphia may use 
money set aside pursuant to that agreement to help fund its 
$6,0625,000 payment. 
 

d. The Insurers release certain funds held in escrow for their 
benefit pursuant one of the Additional Agreement previously 
filed under seal with the Court, and agree that Adelphia may use 
the money released from escrow to help fund its $6,0625,000 
payment. 
 

e. Federal and Greenwich are to pay $175,000 from their policies 
to the opt-out plaintiffs. 
 

f. Certain of the Independent Directors are to pay $46,875 to the 
opt-out plaintiffs. 

BASIS FOR RELIEF REQUESTED 

14. This Court has the authority to approve the Opt-Out Settlement Funding 

Agreement and Additional Agreements pursuant to section 105(a) of the Bankruptcy Code and 

Bankruptcy Rule 9019(a), which provides that “[o]n motion by the Trustee, and after a hearing . . 

. the Court may approve a compromise or settlement.”  Fed. R. Bankr. P. 9019(a). 
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15. The legal standard for determining the propriety of a bankruptcy 

settlement is whether the settlement is in the “best interests of the estate.”  In re Purofied Down 

Prods. Corp., 150 B.R. 519, 523 (S.D.N.Y. 1993).  To determine that a settlement is in the best 

interests of the estate, the settlement must be “fair and equitable.”  Protective Comm. for Indep. 

Stockholders of TMT Trailer Ferry v. Anderson, 390 U.S. 414, 424 (1968), In re Ashford Hotels 

Ltd., 235 B.R. 734, 740 (S.D.N.Y. 1999); see also In re Enron Corp., 2003 U.S. Dist. LEXIS 

1383, at *4-5 (S.D.N.Y. Feb. 3, 2003).  The bankruptcy court should form an informed and 

independent judgment as to whether a proposed compromise is in the best interests of the 

debtor’s estate.  In re Purofied Down Prods. Corp., 150 B.R. at 523.  Such a finding is to be 

based on: 

[an] educated estimate of the complexity, expense, and likely 
duration of . . . litigation, the possible difficulties of collecting on 
any judgment which might be obtained, and all other factors 
relevant to a full and fair assessment of the wisdom of the 
proposed compromise.  Basic to this process, in every instance of 
course, is the need to compare the terms of the compromise with 
the likely rewards of litigation. 

Id.  See also Purofied, 150 B.R. at 523; In re Int’l Distrib. Ctrs., Inc., 103 B.R. 420, 422 

(S.D.N.Y. 1989) (determination as to whether proposed compromise is fair and equitable 

requires exercise of informed, independent judgment by court). 

16. A bankruptcy court need not conduct an independent investigation into the 

reasonableness of the settlement but must only “canvass the issues and see whether the 

settlement falls below the lowest point in the range of reasonableness.”  In re W.T. Grant Co., 

699 F.2d 599, 608 (2d Cir.) (internal quotation marks omitted), cert. denied, 464 U.S. 822 

(1983).  In determining whether to approve a proposed compromise and settlement, a court 

should consider the following factors, where applicable: 

 
(a) The probabilities of success should the case go to trial versus the 

benefits of the settlement without the delay and expense of a trial 
and subsequent appeals; 
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(b) The prospect of complex and protracted litigation if the settlement 
is not approved; 
 

(c) The proportion of the class members who do not object or who 
affirmatively support the proposed settlement; 
 

(d) The competency and experience of counsel who support the 
settlement; 
 

(e)  The relative benefits to be received by individuals or groups within 
the class; 
 

(f)  The nature and breadth of releases to be obtained by the directors 
and officers as a result of the settlement; and 
 

(g) The extent to which the settlement is a product of arm’s length 
negotiating. 
 

In re Texaco, Inc., 84 B.R. 893, 902 (Bankr. S.D.N.Y. 1988). 

17. The decision whether to accept or reject a compromise lies within the 

sound discretion of the Court.  See In re Adelphia Communications Corp., 327 B.R. 143, 159 

(Bankr. S.D.N.Y. 2005), aff’d, 337 B.R. 475 (S.D.N.Y. 2006); Purofied, 150 B.R. at 523 (“A 

Bankruptcy Court’s decision to approve a settlement should not be overturned unless its decision 

is manifestly erroneous and a ‘clear abuse of discretion.’”) (citations omitted).  It is not necessary 

for the Court to conduct a “mini trial” of the facts or the merits underlying the dispute.  Adelphia, 

327 B.R. at 159; Purofied, 150 B.R. at 522.  The Court need only be apprised of those facts that 

are necessary to enable it to evaluate the settlement and to make a considered and independent 

judgment.  Adelphia, 327 B.R. at 159; Purofied, 150 B.R. at 523. 

THE OPT-OUT SETTLEMENT FUNDING AGREEMENT SHOULD BE APPROVED 

18. The Opt-Out Settlement Funding Agreement satisfies the above criteria 

and should be approved by this Court.  If the Agreement is not approved, the Effective Date in 

the Main Insurance Settlement Agreement previously approved by this Court will not occur and 

the parties will return to the status quo ante as of November 2007, with all the attendant risks of 
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litigation over the D&O Policies previously described in Adelphia’s Motion to Approve the 

Main Insurance Settlement Agreement.  If the parties return to the 2007 status quo and the 

Insurers prevail in coverage litigation over the D&O Policies, Adelphia will receive nothing 

under the D&O Policies, neither for its past costs nor for amounts it is obligated to pay 

prospectively on behalf of the Independent Directors.  In addition, Adelphia’s prepetition 

indemnity obligations will remain as set forth in Section 16.23(a) of the Plan. 

19. If, on the other hand, the Opt-Out Settlement Funding Agreement is 

approved, Adelphia will pay $6,0625,000 in exchange for:  (a) removal of the final obstacle to 

certain recovery of $14.5 million of insurance proceeds dedicated to the settlement of the seven 

Securities Actions on behalf of the Independent Directors; (b) the benefit of the near elimination 

of its potential liabilities pursuant to Section 16.23(a) of the Plan due to the release provided by 

the Independent Directors as well as other releases described in the Main Insurance Settlement 

Agreement; and (c) avoidance of the financial and other burdens that would be imposed on 

Adelphia should it be required to litigate a coverage action against the Insurers.  In addition, the 

Opt-Out Settlement Funding Agreement allows Adelphia to free up certain funds previously set 

aside for contingent liabilities pursuant to the Additional Agreements, and to use those funds 

toward its payment under Opt-Out Settlement Funding Agreement. 

20. The Opt-Out Settlement Funding Agreement is the result of significant 

effort by the assigned mediator in the securities actions to salvage the class action settlement 

after it was revealed that certain class members with significant claims had opted out of the 

settlement.  Such settlement agreement was heavily negotiated by experienced counsel for the 

parties over the course of many months and reflects the results of such extensive, arm’s length 

negotiations.  The settlement represents a sound business decision by the Reorganized Debtors, 
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made in good faith, with disinterestedness and due care, and does not constitute an abuse of 

discretion or a waste of corporate assets. 

21. The Opt-Out Settlement Funding Agreement is contingent on the Court’s 

entry of an order approving the settlement.  The Court has the power to enter such an order under 

section 105(a) of the Bankruptcy Code, which expressly authorizes bankruptcy courts to “issue 

any order, process, or judgment that is necessary or appropriate to carry out the provisions of this 

title.”  11 U.S.C.  § 105(a). 

NOTICE, PRIOR APPLICATIONS AND WAIVER OF BRIEF 

22. Notice of this Motion has been provided to: (a) the U.S. Trustee; 

(b) counsel to the Trust; (c) counsel to the Insurers; (d) counsel to all other signatories to the Opt-

Out Settlement Funding Agreement; and (e) all other parties that have served a written request 

on the Reorganized Debtors on or after the date of the Confirmation Order for service of such 

pleadings.  The Reorganized Debtors submit that such notice is appropriate and sufficient and is 

in accordance with the requirements of the Bankruptcy Rules.  The Reorganized Debtors 

respectfully submit that no further notice of the Motion is required.  No prior request for the 

relief sought herein has been made to this Court or any other court. 

23. The Reorganized Debtors submit that this Motion presents no novel issues 

of law requiring the citation to any authority other than that referred to above and, accordingly, 

no brief is necessary.
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CONCLUSION 

24. WHEREFORE, Reorganized Debtors, by their undersigned attorneys, 

respectfully request that the Court enter an order approving the Opt-Out Settlement Funding 

Agreement, substantially in the form annexed hereto as Exhibit E, and grant such other relief as 

may be just and equitable. 

 
 
 
 
            /s/ Donald W. Brown                  
Alan Vinegrad 
Covington & Burling LLP 
The New York Times Building 
620 Eighth Avenue 
New York, NY 10018 
(212) 841-1000 
 
- and -  
 
Donald W. Brown (DB 5009) 
Covington & Burling LLP 
One Front Street 
San Francisco, CA  94111 
(415) 591-6000 
 
Special Counsel for the Debtors 
and  Reorganized Debtors 

 
Dated: August 8, 2011 



 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT A 



  

OPT-OUT SETTLEMENT FUNDING AGREEMENT 
 

 This Opt-Out Settlement Funding Agreement (“Agreement”) is made and entered 
into as of June 6, 2011 by and among Adelphia Communications Corporation and its estate and 
as a Reorganized Debtor, Associated Electric & Gas Services Limited, Federal Insurance 
Company, Greenwich Insurance Company, Erland E. Kailbourne, Dennis P. Coyle, Leslie J. 
Gelber, and Pete J. Metros (each a “Party,” collectively “the Parties”).   
 
 WHEREAS, on November 19, 2007, all of the Parties and certain others entered 
into a separate Settlement Agreement, a true and correct copy of which is attached hereto as 
Exhibit A and by reference incorporated herein; 
 
 WHEREAS, except to the extent otherwise defined herein, all capitalized terms 
used in this Agreement shall have the meanings ascribed to them in the Settlement Agreement;  
 
 WHEREAS, under the Settlement Agreement, the Parties agreed to certain terms 
and conditions with respect to the funding of a settlement of the Securities Actions; 
 
 WHEREAS, in connection with the Settlement Agreement, Adelphia entered into 
an Additional Agreement with Associated Electric & Gas Services Limited, Federal Insurance 
Company, and Greenwich Insurance Company (the “Insurer Additional Agreement”) dated 
November 19, 2007, which was submitted to the Bankruptcy Court under seal for approval 
contemporaneously with the Settlement Agreement; 
 
 WHEREAS, in order to secure Adelphia’s obligations under the Insurer 
Additional  Agreement, Adelphia and the Insurers entered into an Escrow Agreement (the 
“Insurer Escrow Agreement”) dated November 19, 2007 for the benefit of the Insurers; 
 
 WHEREAS, further in connection with the Settlement Agreement, Adelphia 
entered into an Additional Agreement with Erland E. Kailbourne, Dennis P. Coyle, Leslie J. 
Gelber, and Pete J. Metros (the “Independent Director Additional Agreement”) dated November 
19, 2007, which was submitted to the Bankruptcy Court under seal for approval 
contemporaneously with the Settlement Agreement; 
 
 WHEREAS, following notice and preliminary approval of the settlement of In re 
Adelphia Communications Corporation Securities and Derivative Litigation, No. 03-MD-1529 
LMM (S.D.N.Y.) (the “Adelphia Litigation”), various persons – including the Pennsylvania State 
Employees’ Retirement System (“SERS”)  and numerous investment management clients of 
W.R. Huff Asset Management Co. LLC (“Huff”), Appaloosa Investment LP 1 (“Appaloosa”) , 
and Franklin Mutual Beacon (“Franklin”) – gave notice of their intention to opt out of the 
settlement of the Adelphia Litigation;  
 
 WHEREAS, SERS and the clients of Huff, Appaloosa, and Franklin have now 
agreed to release all claims that they had arising out of and relating to the Adelphia Litigation in 
exchange for a collective payment to those opt-outs of $6,284,375.00 (the “Opt-Out Plaintiffs 
Settlements”);  
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 WHEREAS, the Parties have now reached an agreement among themselves with 
respect to the manner in which the Opt-Out Plaintiffs Settlements will be funded;  
 
 NOW, THEREFORE, in consideration of the mutual covenants contained herein 
and intending to be legally bound hereby, and conditioned upon the fulfillment of the conditions 
precedent identified in paragraph 9 below, the Parties hereby agree as follows: 
 
 1. Adelphia and the Insurers shall notify the Escrow Agent to terminate the 
Insurer Escrow Agreement and to release all funds in escrow pursuant to the Insurer Escrow 
Agreement, including accrued interest, to Adelphia (the “Released Escrow Funds”).  It is further 
understood and agreed that Adelphia may use the Insurer Released Escrow Funds to help fund 
the Opt-Out Plaintiffs Settlements as set forth in paragraph 3 below, and that the notice specified 
in this paragraph shall be given to the Escrow Agent no later than ten (10) business days prior to 
the date that payment is due under the Opt-Out Plaintiffs Settlements. 
 
 2. The Independent Directors hereby release their claim to all but $337,500 
of funds set aside pursuant to the Independent Director Additional Agreement to Adelphia.  The 
Independent Directors’ claims to the remaining $337,500 in funds shall expire pursuant to the 
terms of the Independent Director Additional Agreement.  It is further understood and agreed 
that Adelphia may use the funds released pursuant to this paragraph and paragraph 9 to help fund 
the Opt-Out Plaintiffs Settlements as set forth in paragraph 3 below.     
 
 3. Adelphia shall contribute $6,062,500 toward the Opt-Out Plaintiffs 
Settlements, said payment to be made at the time specified under the terms of the Opt-Out 
Plaintiffs Settlements.  The Parties further agree that any remaining funds or claims to funds 
released by the Insurers and/or the Independent Directors shall be retained by Adelphia for its 
own use. 
 
 4. In addition to agreeing to the release of the Released Escrow Funds, 
Federal and Greenwich agree to pay a total of $175,000 to help fund the Opt-Out Plaintiffs 
Settlements, with Federal and Greenwich agreeing to pay the following amounts:  (a) Federal 
will pay $105,000 from Federal Policy No. 8181-10-37; and (b) Greenwich will pay $70,000 
from Greenwich Policy No. 82137-00.   
 
 5. In addition to agreeing to the release of the Independent Director Released 
Escrow Funds, certain of the Independent Directors agree to pay $46,875 of their own funds to 
help fund the Opt-Out Plaintiffs Settlements. 
 
 6. All payments made pursuant to paragraphs 3 through 5 above shall be 
made at the time specified in the Opt-Out Plaintiffs Settlements.  Barring any unforeseen event 
that materially impairs the benefit of the bargain that is the subject of the Opt-Out Plaintiffs' 
Settlements, the Independent Directors will not exercise their right to terminate the settlement of 
the Adelphia Litigation in accordance with the Stipulation of Settlement in that Litigation. 
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 7. In exchange for the Released Escrow Funds and the payment specified in 
paragraph 4 above, upon the Effective Date Adelphia and the Independent Directors shall release 
each of the Insurers, and their present, former and future parents, divisions, subsidiaries, 
affiliates, associates, representatives, predecessors, successors, heirs, owners, assigns, executors, 
administrators, and their present, former or future directors, agents, partners, principals, officers, 
employees, trustees, insurers and reinsurers, representatives or any of them, and their attorneys 
and all persons acting by, through, under or in concert with them or any of them, from any and 
all claims, rights, demands, losses or causes of action, in law or in equity, of any nature 
whatsoever, known or unknown, suspected or unsuspected, fixed or contingent, based upon, in 
consequence of, arising out of or in any manner related to the AEGIS Policy or the Excess 
Policies.  This release is in addition to and in no way replaces, limits, or supersedes the release in 
the Settlement Agreement. 
 
 8. In exchange for Adelphia’s agreement to contribute to the Opt-Out 
Plaintiffs Settlements specified above, the Independent Directors hereby release Adelphia from 
all indemnification obligations specified in the Independent Director Additional Agreement 
except for the $337,500 in retained obligations, which shall expire according to the terms of that 
Agreement. In addition, upon the Effective Date, and without the need for execution and delivery 
of additional documentation, the Independent Directors shall release the Adelphia Releasees 
from any and all Claims, rights, demands, losses or causes of action, or other interests in law or 
in equity, based upon, in consequence of, arising out of or in any manner related to (i) the D&O 
Policies, (ii) any indemnification obligations of the Debtors pursuant to their corporate charters 
and by-laws, including but not limited to those obligations of the Debtors and Estates as provided 
by Section 16.23(a) of Plan, and (iii) all proofs of claim filed by the Independent Directors in 
Adelphia’s bankruptcy case. The releases described in this paragraph are in addition to and in no 
way replace, limit, or supersede the release in the Settlement Agreement. 
 
 9. Before the payment obligations and releases provided by Paragraphs 1 
through 8 of this Agreement, above, become binding, and the amounts described in said 
Paragraphs become due and owing, (1) this Agreement must be executed by all Parties; and (2) 
the Bankruptcy Court must issue an order granting a motion filed by Adelphia with the 
Bankruptcy Court seeking approval of this Settlement Agreement, and, if any entity files 
objections to Adelphia’s Motion, the order approving the settlement must become final by the 
passage of time or on appeal. 

 
10. Each of the Parties separately represents and warrants as follows: 
 

(i) Subject to the required Bankruptcy Court approval described in 
paragraph 9 above, it has the requisite power and authority to enter 
into this Agreement and to perform the obligations imposed on it 
by this Agreement; 

(ii) The execution and delivery of, and the performance of the 
obligations contemplated by, this Agreement have been approved 
by duly authorized representatives of the Party, and by all other 
necessary actions of the Party; 
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(iii) Each Party has expressly authorized its undersigned representative 
to execute this Agreement on the Party’s behalf as its duly 
authorized agent; 

(iv) This Agreement has been thoroughly negotiated and analyzed by 
its counsel and has been executed and delivered in good faith, 
pursuant to arms’ length negotiations, and for value and valuable 
consideration. 

 
  11. This Agreement and the Previous Settlement Agreements constitute a 
single integrated written contract that expresses the entire agreement and understanding between 
and among all of the Parties with respect to matters that are the subject of this Agreement and the 
Previous Settlement Agreements.  Except as otherwise expressly provided, this Agreement and 
the Previous Settlement Agreement supersede all prior communications, settlements, and 
understandings between the Parties and their representatives regarding the matters addressed by 
this Agreement and the Previous Settlement Agreements.  Except as explicitly set forth in this 
Agreement and the Previous Settlement Agreements, there are no representations, warranties, 
promises, or inducements, whether oral, written, expressed, or implied, that in any way affect or 
condition the validity of this Agreement or the Previous Settlement Agreements or alter or 
supplement their terms.  Any statements, promises, or inducements, whether made by any Party 
or any agents of any Party, that are not contained in this Agreement or the Previous Settlement 
Agreements shall not be valid or binding. 
 
 12. Each Party agrees to take such steps and to execute such documents as 
may be reasonably necessary or proper to effectuate the purpose and intent of this Agreement 
and to preserve its validity and enforceability. 

 13. This Agreement was negotiated among the Parties hereto at arm’s length 
and in good faith, with each Party receiving advice from independent legal counsel.  It is agreed 
among the Parties hereto that this is not an insurance contract and that no special rules of 
construction apply to this Agreement, including the doctrine of contra proferentem. 

 14. All notices, demands, payments, accountings or other communications 
that any Party desires or is required to give shall be given in writing and shall be deemed to have 
been given if hand delivered, faxed, or mailed by United States first-class mail, postage prepaid, 
to the Parties at the addresses noted below, or such other address as any Party may designate in 
writing from time to time: 

 
If to Adelphia: 

Barry D. Shalov, Member 
Quest Turnaround Advisors 
RiverView at Purchase 
287 Bowman Avenue 
Purchase, NY 10577 
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With a copy to: Donald W. Brown, Esq.  

Covington & Burling LLP 
One Front Street 
San Francisco, CA 94111 
 

If to AEGIS: Helen Lynch, Esq.  
Associated Electric & Gas Insurance Services 
Ltd. 
One Meadowlands Plaza 
Rutherford, New Jersey 07073 
 

With a copy to: Michael R. Goodstein, Esq. 
Bailey Cavalieri LLC 
One Columbus 
10 West Broad Street, Suite 2100 
Columbus, Ohio 43215-3422 
 

If to Federal: Irene Petillo, Esq.  
Chubb & Son, a division of Federal Insurance 
Company 
15 Mountain View Road 
Warren, New Jersey 07059 
 

With a copy to: Peter R. Bisio, Esq.  
Hogan Lovells US LLP 
555 13th Street, N.W.  
Washington, D.C. 20004-1109 
 

If to Greenwich: Steven J. Gladstone, Esq. 
XL Professional 
100 Constitution Plaza, 13th Floor 
Hartford, Connecticut 06103 
 

With a copy to: Leslie S. Ahari, Esq.   
Troutman Sanders LLP 
1660 International Drive, Suite 600  
McLean, VA 22102  
 

If to the Independent Directors Alvin B. Davis, Esq. 
Squire, Sanders & Dempsey, LLP 
200 South Biscayne Blvd, Suite 4000 
Miami, FL 33131 
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With a copy to: 

 
Alvin B. Davis, Esq.  
Squire, Sanders & Dempsey, LLP 
200 South Biscayne Blvd, Suite 4000 
Miami, FL 33131 

 15. This Agreement may be executed in counterpart originals, all of which, 
when so executed and taken together, shall be deemed an original and all of which shall 
constitute one and the same instrument.  Each counterpart may be delivered by facsimile or 
emailed (as a .pdf attachment), and a faxed or emailed signature shall have the same force and 
effect as an original signature. 

 16. This Agreement may not be amended, altered or modified except by a 
written agreement duly executed by each Party (or its successors or assigns). 

 17. Neither the waiver by a Party hereto of a breach of or a default under any 
of the provisions of this Agreement, nor the failure of a Party, on one or more occasions, to 
enforce any of the provisions of this Agreement or to exercise any right or privilege hereunder 
shall thereafter be construed as a waiver of any subsequent breach or default of a similar nature, 
or as a waiver of any such provisions, rights, or privileges hereunder. 

 18. Negotiations leading up to this Agreement and all related discussions and 
negotiations shall be deemed to fall within the protection afforded to compromises and to offers 
to compromise by Rule 408 of the Federal Rules of Evidence and any similar state law 
provisions.  Any evidence of the terms of this Agreement or negotiations or discussions 
associated with this Agreement shall be inadmissible in any action or proceeding for purposes of 
establishing any rights, duties, or obligations of the Parties, except in (i) an action or proceeding 
to enforce the terms of this Agreement, (ii) any possible action or proceeding between the 
Insurers and any of their reinsurers, (iii) as otherwise directed by any court of competent 
jurisdiction, or (iv) as otherwise provided herein.  This Agreement shall not be used as evidence 
or in any other manner, in any court or dispute resolution proceeding, to create, prove, or 
interpret the Parties’ obligations under any insurance policy. 

  
 IN WITNESS WHEREOF, the Parties, by their duly authorized representatives, 
have caused this Agreement to be duly executed as of the date set forth with the respective 
signatures below: 















 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT B 















































































































































 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT D 



































































































































































































































 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT E 



UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK    
____________________________________ 
      ) 
In re:      ) 
      ) 
ADELPHIA COMMUNICATIONS  ) Case No. 02-41729 (REG) 
CORP, et al.,      ) 
      ) Jointly Administered 
  Debtors.   ) 
      ) 

 
 

ORDER APPROVING SETTLEMENT FUNDING AGREEMENT  
WITH D&O INSURERS AND OTHER D&O POLICY INSUREDS 

 

Upon consideration of the motion (the “Motion”) of the above-captioned 

reorganized debtors (collectively, the “Reorganized Debtors”), for entry of an order, pursuant to 

sections 105(a) of title 11 of the United States Code (the “Bankruptcy Code”), and Rule 9019 of 

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), authorizing and approving 

the opt-out settlement agreement funding agreement (the “Opt-Out Settlement Funding 

Agreement”), attached to the Motion as Exhibit A; and it appearing that approval of the Opt-Out 

Settlement Funding Agreement and the relief requested in the Motion is in the best interests of 

the Reorganized Debtors, their estates and creditors and other parties in interest; and it appearing 

that the Court has jurisdiction to consider the Motion and the relief requested therein; and due 

and sufficient notice of the Motion and proposed entry of this Order having been given; and it 

appearing that no other or further notice need be provided; and after due deliberation and 

sufficient cause appearing therefor, it is hereby: 

  ORDERED, ADJUDGED, AND DECREED THAT: 

1. The Motion is granted. 

2. Capitalized terms not otherwise defined herein have the meanings ascribed to 

them in the Motion. 



3. Pursuant to section 105(a) of the Bankruptcy Code and Bankruptcy Rule 9019, 

the Opt-Out Settlement Funding Agreement is approved. 

4. The Reorganized Debtors are authorized, but not directed, to take any and all 

actions and expend such funds necessary to carry out, effectuate or otherwise enforce the terms, 

conditions and provisions of the Opt-Out Settlement Funding Agreement. 

5. Federal and Greenwich are authorized to pay $175,000 toward settlement of opt-

out claims against the Independent Directors, pursuant to the terms of the Opt-Out Settlement 

Funding Agreement.  Such payment shall be made from the directors and officers liability 

policies that Federal Insurance Company and Greenwich Insurance Company issued to Adelphia, 

and shall reduce the remaining limits of those policies. 

6. The Court shall retain jurisdiction over any and all matters arising from or related 

to the interpretation or implementation of this Order. 

 
Dated: New York, New York 

___________________, 2011 
 

____________________________________ 
THE HONORABLE ROBERT E. GERBER 
UNITED STATES BANKRUPTCY JUDGE 
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